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United States Circuit Court of Appeals, for the

Ninth Circuit.

L. C. KNICKERBOCKER,
Plaintiff in Error,

vs.

OTTO HALLA, W. SEDLACEK, JNO. A. WEBB,
SOLOMON MINING AND TRADING
COMPANY, SAM SAMSON et al.,

Defendants in Error.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

On the ITth day of March, A. D. 1901, the plaintiff

L. C. Knickerbocker, Otto Halla, W. Sedlacek, Con-

cezio Luci, Fr. Kolinskey, Joseph Thomas, P. Viti

and S. Lapiana, located the "Halla Tract" Associa-

tion placer mining claim, consisting of about 160

acres on the bench between Dry Creek and Bourbon

Creek, and about three miles northeasterly from the

town of Nome, in Cape Nome Recording District,

District of Alaska.

The testimony shows that a discovery of gold was

made and the boundaries of the claim so marked upon

the ground that they could be readily traced.

As both plaintiff and defendants claim under the

same location, the validity of the location is not in is-



sue in this case. The i^laiutiff claims to be a. one-fourth

owner in the premises in controversy, one-eighth by

location (Trans., pages 100-102). and one-eighth by

purchase (Trans., pages 103-105

V

Of the defendants. Halla claims six-sixteenths by

location, and mesne conveyances : Sedlacek, one-six-

teenth by location: The Solomon Alining and Trading

Company, nine-sixteenths by deed from John A.

"VTebl^—one-sixteenth of whir-h vas conveyed to AVebb

by Halla. and eight-sixteenths alleged to have been

acquired by TTebb by reason of his having done the

annual assessment work for the year 1902—the al-

leged failtire of Kolinskey. Thomas Lapiana and

Knickerbocker to do any work or contribute their

proportion of the expense of the annual labor done

by TTebb. and the forfeiture of said interests to

Webb.

Sam Samson is a defendant as lessee of the other

defendants. Defendants allege the perfoiinance by

them of the annual labor for the year 1902 : the failure

of plaintiff and his grantor to do or cause to be done

their proportionate share of said labor and their

failure to contribute to the defendants their propor-

tionate share of the expense and the consequent for-

feiture to defendants. The plaintiff, in his reply, al-

leges the perfoi-mance of his proportion of the annual

labor for the year 1902 (his proportion wiDuld amotmt

to $12.50, for the interest he then owned).
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At the conclusion of the testimony the Court

directed a verdict for defendants, and judgment was

entered thereon.

Plaintiff claims that he produced sufficient evi-

dence of the performance of the annual labor for the

year 1902, upon the premises in controversy to entitle

him to have that question of fact submitted to a jury.

That the question of fact as to whether the defend-

ants performed $100 worth of work should have been

submitted to the jury.

That the fact as to the time when the work was

done by the defendants should have been submitted

to the jury, it being a very material question of fact

in the case.

That the alleged notices of forfeiture were insuffi-

cient upon which to found a forfeiture.

That there is a variance between the pleadings and

proof, on the part of the defendants (Notices of For-

feiture).

That forfeiture was claimed by one who. under

sec. 2334, Rev. St. U. S., was not entitled to claim for-

feiture.

ASSIGNMENT OP ERRORS.

1.

The Court erred in overruling the objection of the

plaintiff and permitting the witness Webb to testify

to the following question:



"Q. Now, Mr. Webb, you had an undivided one-

sixteenth interest in this property in your own name

;

who were interested, if anyone, in the interest with

you?

Mr. BRTJNER.—Objected to as inunaterial, irrel-

evant and incompetent. <

The COURT.—Objection overruled." (Trans.,

page 134.)

2.

The Court erred in refusing to strike out the testi-

mony of the witness Webb, given in answer to the

question set forth in assignment No. 1, which testi-

mony was as follows

:

''A. Mr. Butler and Ewing were equally interest-

ed with me at that time in all the property we owned

in either of our names ; our money and property were

shared equally. I generally paid the bills, and kept

the money of all our partnership business.

Mr. BRUNER.—Move to strike it out, as imma-

terial, irrelevant and incompetent.

The COURT.—Overruled." (Trans., page 134.)

3.

The Court erred in admitting in evidence the pages

of the records of Cape Nome Recording District, of-

fered in evidence by the defendants, which offer and

the objections thereto were in substance as follows:



*'Mr. COCHRAN.—We offer the pages of the rec-

ord, which I have heretofore stated in evidence.

Mr. BRUNER.—I want to know whether that is

offered as the notice of forfeiture or simply being

record of it, because if offered for other purposes we

have certain objections to make.

Mr. ALBRIGHT.—It is offered for all purposes.

Mr. WOOD.—It is offered for all purposes which

it proves.

Mr. BRUNER.—We object to the introduction,

because it does not correspond with the pleadings in

this case, nor with the testimony of the witness

Webb. * * *

That it does not comply with the provisions of sec-

tion 2324 of the Revised Statutes of the United

States, * * * because it is signed by persons

who are strangers to the record and the plain-

tiff. * * *

That there is a variance between the personal not-

ice of forfeiture served on the plaintiff and the pub-

lished notice. * * * That neither the personal nor

written notice comply with the provisions of section

2324 of the Revised Statutes of the United States

in that neither notice states that not less than one

hundred dollars' worth of labor was performed or

improvements made upon the premises in contro-

versy, and that the notice itseK is insufficient in law



to found a basis upon which forfeiture could be

exacted. * * *

That there are five distinct tracts of placer mining

ground mentioned in the notice, and the notice does

not state upon which tract of ground the plaintiff was

delinquent in performing his share of the assessment

work. * * *

That on the day when the alleged notice of for-

feiture was alleged to have been served upon the

plaintiff, he (plaintiff) had no reason to know that

John A. Webb, or those who signed the notice with

him had any interest whatsoever in the property, be-

cause the deed of conveyance from Halla to Webb

was not made of record until July 12th, 1904."

(Trans., pages, 143, 144, 145.)

4.

The Court erred in permitting the witness Webb to

testify, over the objection of plaintiff, that persons

other than the plaintiff mentioned in said alleged

notice of forfeiture had not contributed their pro-

portionate share of the expense of the assessment

work for the year 1902, which objection was upon the

ground that the evidence offered was immaterial,

irrelevant and incompetent, as neither of said per-

sons were before the Court. (Trans., pages 155, 156.

157.)

5.

The Court erred in sustaining an objection to the



question asked of tlie witness Webb upon cross-ex-

amination, as follows:

''Q. Why did you use your name in the one you

took and other names in the second?" Referring to

the personal notice served on the plaintiff, and the

published notice. (Trans., page 173.)

6.

The Court erred in sustaining an objection to the

following question asked of the witness Webb, on

cross-examination:

"Q. Did you have any talk with him [Knicker-

bocker] during those months—that is, October, No-

vember and December, 1902, with regard to assess-

ment work that had been done for him prior to that

time ? '

' For the reason that the evidence conclusive-

ly shows that the plaintiff was attempted to be ad-

vertised out of other claims than the Halla Tract,

which were named in said alleged notice of forfeiture

and upon which the assessment work had been done

by the witness Webb, long prior to the time when he

received a deed and became a co-owner in the differ-

ent properties. (Trans., page 180.)

7.

The Court erred in denying plaintiff's motion at

the close of defendant's case, to strike from the rec-

ord the notices of forfeiture admitted in evidence,

and all testimony in support thereof, upon the



ground that the same was incompetent, the plaintiff

claiming that the evidence conclusive!}' showed that

said notices of forfeiture were signed, served and

published by persons who under the law were not en-

titled to claim a forfeiture for failure to do annual

labor during the year 1902, upon the Halla Tract, as

against this plaintiff or his predecessor in interest,

S. Lapiana. (Trans., page 188.)

8.

The Court erred in striking out of the testimony

of the witness Stephen Jasper, the following lan-

guage:

"That in the month of November, 1902, he did

twenty-five dollars' worth of labor upon said Halla

Tract claim at the instance of L. C. Knickerbocker,

one of the owners thereof." (Trans., page 190.)

9.

The Court erred in sustaining an objection of de-

fendants to the following question propounded to the

witness D. B. Patterson, in rebuttal:

"Q. Are you able to state how much ground had

been excavated?" (Trans., page 194.)

10.

The Court erred in directing the jury to return a

verdict in favor of defendants and against the plain-

tiff. (Trans., page 215.)



11.

The Court erred in overruling the motion for a

new trial made by the plaintiff. (Trans., page 84.)

12,

The Court erred in rendering judgment upon the

verdict against the plaintiif and in favor of defend-

ants. (Trans., pages 87 to 92.)

AEGUMENT.

1.

The Court erred in overruling the objection of the

plaintiff, and permitting the witness Webb to testify

to the following question:

"Q. Now, Mr. Webb, you had an undivided one-

sixteenth interest in this property in your own name

;

who were interested, if anyone, in that interest with

you?

Mr. BRUNER.—Objected to as immaterial, irrel-

evant and incompetent." (Trans., page 134.)

This was error for the reason that the plaintiff was

not bound to make contribution to anyone not a legal

owner, of record, in the premises in controversy.

Whether Ewing & Butler were owners in the prop-

erty was not a question which could be litigated in

this action, and there is nothing in the testimony to

even show that at the time of trial they were legal

owners. The statute says a co-owner must con-

tribute, or forfeiture will ensue to his co-owners who
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have done the labor, under certain conditions. (U.

S. Eevised Statutes, sec. 2324.)

This undoubtedly means the person or persons in

whom the legal title is vested

.

Turner vs. Sawj^er, 150 U. S. 578-581.

Lindley on Mines, sec. 64:6.

The pur230se of the introduction of this testimony

was plainly apparent. They sought to lay a founda-

tion for the introduction of a notice of forfeiture,

signed by persons who had no legal estate in the

premises, and who, therefore, under the law, had no

right to demand contribution of this plaintiff and his

grantor.

The testimony sought to be elicited was, therefore,

immaterial, irrelevant and incompetent.

2.

The Court erred in refusing to strike out the testi-

mony of the witness Webb given in answer to the

question set forth in assignment No. 1, which testi-

mony was as follows:

"A. Mr. Butler and Ewing were equally interest-

ed with me at that time in all the property we owned

in either of our names ; I generally paid the bills and

kept the money of all our partnership business.

Mr. BRUNEE.—Move to strike it out as innna-

terial, irrelevant and incompetent.
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The COURT.—Overruled." (Trans., page 134.)

This was error, for the reasons set forth in the

foregoing assignment.

3.

The Court erred in admitting in evidence the pages

of the records of Cape Nome Recording District of-

fered in evidence by the defendants, which offer and

the objections thereto were in substance, as follows:

"Mr. COCHRAN.—We offer the pages of the rec-

ord which I have heretofore stated in evidence.

Mr. BRUNER.—I want to know whether that is

offered as the notice of forfeiture or simply being

record of it, because if offered for other purposes we

have certain objections to make.

Mr. ALBRIGHT.—It is offered for all purposes.

Mr. WOOD.—It is offered for all purposes which

it proves.

Mr. BRUNER.—a. We object to the introduction

because it does not correspond with the pleadings in

this oase, nor with the testimony of the witness Webb.

b. That it does not comply with the provisions of

section 2324 of the Revised Statutes of the United

States. * * *

c. Because it is signed by persons who are stran-

gers to the record of the plaintiff. * * *
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d. That tliere is a variance between the personal

notice of forfeiture served on the plaintiff and the

published notice. * * *

e. That neither the personal nor written notice

comply with the provisions of section 2324 of the

Revised Statutes of the United States, in that neither

notice states that not less than one hundred dollars'

worth of labor was performed or improvements made

upon the premises in controversy, and that the notice

itself is sufficient in law to found a basis upon which

forfeiture could be exacted. * * *

f. That there are five distinct tracts of placer

mining ground mentioned in the notice, and the

notice does not state upon which tract of ground the

plaintiff was delinquent in performing his share of

the assessment work. * * *

g. That on the day when the alleged notice of for-

feiture was alleged to have been sen^d upon the

plaintiff he (plaintiff) had no reason to know that

John A. Webb or those who signed the notice withhim

had any interest whatsoever in the property, because

the record of the conveyance from Halla to Webb

was not made of record until July 12th, 1904."

(Trans., pages 143 to 153, inclusive.)

a. The alleged notice of forfeiture offered and ad-

mitted in evidence does not correspond with the

pleadings in this case nor with the testimony of the

witness Webb.
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The answers of defendants allege that John A.

Webb performed the annual labor. (Trans., pages

14, 29 and 56.) Whereas the records purporting to

be a copy of the original published notice allege that

John A. Webb, A. L. Butler and 0. V. Ewing, per-

formed the work—the latter two being strangers to

this proceeding. (Trans,, pages 148, 149.)

b. It does not comply with the provisions of sec-

tion 2324 of the Revised Statutes of the United

States.

1. Section 2324 provides that "not less than one

hundred dollars' worth of labor shall be performed

or improvements made during each year." The

notice states that "the undersigned have expended

the sum of $100 on each of the above-described

claims. '

'

This is insufficient to found a forfeiture upon.

One hundred dollars might have been expended for a

survey, etc., which would not be a compliance with the

statute.

2. The notice alleges that the plaintiff is a co-

owner in five different claims, and demands contribu-

tion as a whole, or forfeiture of a whole. This is not

contemplated by the statute. He might desire to re-

tain an interest in only one of the claims.

3. The notice is fatally defective in this, that in

no place does it allege that the plaintiff failed to do,

or cause to be done, his proportionate share of the
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annual labor upon any of the clainis set out in the

notice

.

McCulloch vs. Murphy, 125 Fed. 147,

Hanuner vs. aarfield, 130 U. S. 291.

Lindley on Mines, sec. 274.

This fact can only be gathered from the concluding

paragraph of the notice.

Forfeitures are odious in the law. And the right,

to give the specified co-owner notice of a claun for

compensation is limited to a co-owner who has per-

fonned the labor.

Lindley on Mines, sec. 646.

Turner vs. Sawyer, 150 U. S. 578-584.

And the statute must be stricth^ construed.

Idem.

c. Because it is signed by persons who are stran-

gers to the record and to the plaintiff. (See a, ante.)

d. The alleged personal notice alleged to have

been served upon plaintiff by Webb, who testified

that he alone signed it, which fact is also alleged in

the answers, cannot be supported by a published

notice signed by others. If the published notice is

correct, then there is a fatal variance between the

pleadings and the proof.

e. (See b-1.)

f. That there are five distinct tracts of placer

mining ground mentioned in the notice, and the
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notice does not state upon which tract of ground the

plaintiff was delinquent, if at all. The notice does

not allege delinquency ; it must be inferred. This is

not sufficient upon which to found a forfeiture.

g. That on the day when the alleged notice of for-

feiture was alleged to have been served upon the

plaintiff, he (plaintiff) had no reason to know that

John A. Webb, or those who signed the notice with

him, had any interest whatsoever in the property, be-

cause the conveyance from Halla to Webb was not

made of record until July 12th, 190J:. (Trans., page

145.)

We claim that the plaintiff was not bound to recog-

nize any person not a legal owner of record ; other-

wise, he might be compelled to pay for the work sev-

eral times over, if claimed by different persons.

4.

The Court erred in permitting the witness Webb

to testify, over the objection of plaintiff, that persons

other than the plaintiff mentioned in said alleged

notice of forfeiture had not contributed their pro-

portionate share of the expense of the assessment

work for the year 1902, which objection was upon the

ground that the evidence offered was immaterial, ir-

relevant and incompetent, as neither of said persons

were before the Court. (Trans., pages 155, 156,

157.)
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5.

The Court erred in sustaining an objection to the

question asked of the witness Webb upon cross-ex-

amination, as follows:

''Q. Wh}^ did you use your name in the one you

took, and other names in the second?" Referring

to the personal notice served on the plaintiff, and the

published notice. (Trans., page 173.)

(See 3-d.)

6.

The Court erred in sustaining an objection to the

following question asked of the witness Webb, on

cross-examination

:

^*Q. Did you have any talk with him [Knicker-

bocker] during those months—^that is, October, No-

vember, and December, 1902—with regard to assess-

ment work that had been done for him prior to that

time?" For the reason that the evidence conclusive-

ly shows that plaintiff was attempted to be adver-

tised out of other claims than the Halla Tract, which

were named in said alleged notice of forfeiture and

upon which the assessment work had been done by

the witness Webb long prior to the time when he re-

ceived a deed, and became a co-owner in the differ-

ent properties. (Trans., page 180.)

7.

The Court erred in denying plaintiff's motion at

the close of defendants' case, to strike from the rec-
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ord the notices of forfeiture admitted in evidence

and all testimony in support thereof, upon the

ground that the same was incompetent, the plaintiff

claiming that the evidence conclusively showed that

said notices of forfeiture were signed, served and

published by persons who, under the law, were not

entitled to claim a forfeiture for failure to do an-

nual labor during the year 1902, upon the Halla

Tract, as against this plaintiff or his predecessor in

interest, S. Lapiana. (Trans., pages 122 and 188.)

The evidence conclusively shows that Halla did the

work, not Webb. That Webb was only an employee.

That Halla paid Webb for the one hundred dollars'

worth of work done, by deeding him a one-sixteenth

interest in the property. Halla was the person who

might claim a forfeiture—^not Webb. Halla paid for

the work, and was the only person connected there-

with, who came within the purview of the statute.

(Sec. 2324, Eevised Statutes of the United States).

(Trans., pages 123, 158, 159, 161, 162, 168, 175.)

''Sec. 2324. * * * Upon the failure of anyone of

several co-owners to contribute his proportion of the

expenditures required hereby the co-owners who have

performed the^ labor or made the improvements may,

at the expiration of the year, give such delinquent

co-owner personal notice in writing or notice by pub-

lication in the newspaper published nearest the claim

for at least once a week for ninety days, and if, at the
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expiration of ninety days after such notice in writing

or by publication, such delinquent should fail or re-

fuse to contribute his proportion of the expenditure

required by this section, his interest in the claim

shall become the property of his CO-OW^^ES
WHO HAVE IMADE THE EEQUIRED EX-

PENDITURES.
And the burden of proving a forfeiture under that

section is on the adverse claimant.

Axiom M. Go. vs. White, 10 So. Dak. 198.

Beals vs. Cone, 27 Col. 473.

8.

The Court erred in striking out of the testimony of

the witness Stephen Jasper, the following language

:

"That in the month of November, 1902, he did

twenty-five dollars' worth of labor upon said Halla

Tract claim at the instance of said L. C. Knicker-

bocker, one of the owners thereof." (Trans., page

191.)

On an issue as to the performance of necessary

assessment work on mining claims, evidence of the

amount of money paid for work done, though not

conclusive, is admissible as bearing on the claimant's

good faith.

Whalen Con. Copper Min. Co. vs. Whalen, 127

Fed. 611.

9.

The Court erred in sustaining an objection of de-
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fendants to the following question propounded to the

witness, D. B. Patterson, in rebuttal:

''Q. Are you able to state how much ground had

been excavated?" (Trans., page 194.)

This would be competent testimony, for the reason

that the depth of the hole can be determined from the

amount of earth excavated.

10.

The Court erred in directing the jury to return a

verdict in favor of defendants and against the plain-

tiff. (Trans., page 215.)

a. The question of fact as to whether the plaintiff

had done or caused to be done his proportionate share

of the assessment work should have been submitted to

the jury. Stephen Jasper testifies : That in the month

of November, 1902, he did * * * labor upon

said Halla Tract claim at the instance of said L. C.

Knickerbocker, one of the owners thereof. That he

was paid therefor by said Knickerbocker the sum

of twenty-five dollars. That the said labor so per-

formed consisted of sinking a hole and running a cut

in the southern portion of said Halla Tract. That

said labor and improvements were made at the re-

quest of said Knickerbocker, one of the owners of

said Halla Tract, for the purpose of performing the

annual labor on said mining claim, required by the

law of the United States. (Trans., page 190.)



20

D. B. Patterson testified: That lie knows the

Halla Tract; has known the plaintiff and Stephen

Jasper since 1902. About the middle of November,

1902, he was out there and saw Steve Jasper was

working there, digging in the earth ; the muck on the

southerly portion of what is now called the Halla

Tract or Webb Addition. Did not examine the work

;

only just seen him working in the hole. I saw evi-

dence of work having been done. I saw him excavate

the earth from the hole he was working in, just as

any ordinary person would. (Trans., pages 192,

193, 194.)

L. C. Knickerbocker testified : I employed Stephen

Jasper to do work on the Halla Tract in 1902. To

do the annual assessment work. I paid Stephen Jas-

per. I allowed him thirty dollars on what he owed

me for dental services. (Trans., pages 200, 201.) I

saw holes on the southwest corner of the Halla Tract.

As near as I can tell they were three and one-half

feet by five feet. I saw them in June, 1903. (Trans.,

page 204.) Well, I should think they were four or

five feet deep. (Trans., page 205.)

A. L. Butler, a witness for defendants, testifies:

I was on this ground in December, 1902, until along

about the 20th, or after. When I went there, there

was two little bits of holes that Halla told me he did.

I was not there, and did not see him do it. They

were small holes down near the lower end of the

claim. (Trans., ]Dage 119.)
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Webb testified that he saw the work Dr. Knicker-

bocker's man had done. (Trans., pages 171, 172.)

Webb testified that on November 15th he worked

in frozen ground or muck. (This was about the time

Jasper did the work for plaintiff.) (Trans., page

183.)

Comparing the amount of work done by Jasper

with the amount done by the defendants, and in the

Light of the foregoing testimony, the jury would be

justified in detennining that the plaintiff had done

twelve and one-half dollars' worth of labor, or more,

which would have been compliance on his part with

the statute.

b. The right of Webb et al. to claim a forfeiture

depended, among other things, upon whether they

proved the performance of one hundred dollars'

worth of labor. This question of fact should have

been submitted to a jury.

c. Notice of forfeiture insufficient.

(See ante, 3d Spec, of Error.)

d. Variance.

(See ante, 3d Spec, of Error.)

e. Parties claiming not entitled.

(See ante, 3d Spec, of Error.)

11.

The Court erred in overruling the motion for a

new trial made by the plaintiff.

(Trans., page 84.)

For the reasons hereinbefore set forth.
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12.

The Court erred in rendering judgment upon the

verdict against the plaintiff and in favor of the de-

fendants.

(Trans., pages 87, 88, 89, 90, 91, 92.)

For the reasons hereinbefore set forth.

We respectfully submit that the judgment ap-

pealed from should be reversed.

J. ALLISON BRUNER,
ELWOOD BRUNER and

P. M. BRUNER,
Attorneys for L. C. Knickerbocker, Plaintiff in Er-

ror.


